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ROBI NSQN, Chi ef Judge
. 1 NTRODUCTI ON

The instant lawsuit was initiated on Decenber 4, 1998
by plaintiff Jeoffry L. Burtch as Chapter 7 Trustee for debtor
Al |l poi nts Warehousing in Liquidation, Inc. (“debtor”). Pursuant
to 11 U S.C 8§ 541, plaintiff trustee has filed a conpl ai nt
asserting state | aw causes of action purportedly belonging to
debtor as of the petition date of July 20, 1994 agai nst vari ous
defendants. The first group of defendants includes the sole
st ockhol ders and directors of debtor and its corporate
predecessor, Allpoints Distribution Services, Inc., a Delaware
corporation (“Allpoints”). These defendants, referred to
hereafter as the “All points Defendants,” include Gerald Wndel,
Stuart Lichter, Barry Lang and the MBJR Trust. The second group
of defendants, the “Quadrell e Defendants,” includes Quadrelle
Realty Services, Inc., a division of Quadrelle Goup, Inc., and
Thomas Bopp, the president of Quadrelle Goup, Inc. The
Quadrel |l e Defendants were sued in their capacities as agents of
the debtor. The final defendant, Wlentz, Goldman & Spitzer,
P.C. (“Wlentz”), was sued in its capacity as counsel to, inter

alia, debtor.?

'An additional defendant, Harvey C. Zorn (“Zorn”), the
President of Allpoints, was sued but then consensually di sm ssed.



Plaintiff initiated this lawsuit as an adversary
proceeding in the United States Bankruptcy Court for the D strict
of Del aware. The case was renoved to this court by order dated
March 24, 2000. This court has jurisdiction over the proceeding
pursuant to 28 U . S.C. § 1334. Pending before the court are
various notions for summary judgnent filed by the defendants.

For the reasons that follow, all such notions shall be granted.
1. BACKGROUND

The critical facts are essentially undisputed. Prior
to 1988, All points was a whol |l y-owned subsidiary of Conti nental
Can Conpany, Inc. (“Continental”).2 During the 1980's,

Al | poi nts’ business included the operation of nine public

war ehouses | ocated in Florida, California, New Jersey, Wsconsin,
I[1linois and Texas. In addition, Allpoints was a party to a

| ease and subl ease in Paterson, New Jersey (“the Paterson
Lease”). The lease obligation to the landlord of the Paterson
Lease was guaranteed by Continental.

In 1988, the Al points Defendants forned a corporation
known as Warehouse Anerica Acquisition Co., Inc. (“WAAC'), a
Del aware corporation, for the purpose of purchasing the stock of
Al points from Continental. On March 31, 1988, Continental and

WAAC entered into a Stock Purchase Agreenent whereby WAAC

2Through a series of corporate nmergers, the entity presently
asserting an interest in this proceeding is Continental Hol dings,
I nc.



acquired all of the stock and assets of Allpoints from
Continental. In 1989, WAAC was dissol ved and the stock of

Al l points fornmerly owed by WAAC was transferred to the Allpoints
Def endants, who remained at all relevant tinmes the sole

sharehol ders, directors and officers of Allpoints. Allpoints
continued to conduct its warehousi ng business and hold the
Pat er son Lease.

By an Assignnment of Lease effective March 1, 1990, the
Al |l poi nts Defendants assigned the Paterson Lease to Pl ace for
Space, Inc. (“Place”), an Chio corporation owned and controlled
by the All points Defendants. Place retained the Quadrelle
Def endants to adm ni ster the accounting functions associated with
said | ease. By a Purchase and Sal e Agreenent dated March 9,

1990, the Al points Defendants sold Allpoints’ operational assets
to a M chigan corporati on owned by Zorn.

Subsequent to the above transactions (“the 1990
Transactions”), Allpoints ceased to have any operations or
possess any assets. The All points Defendants proceeded to
| egal |y change the nanme of Allpoints to that of the debtor -

Al |l poi nts Warehousing in Liquidation, Inc. - on or about Mrch
19, 1990. However, no dissolution, wnding down or |iquidation
proceedi ngs were undert aken.

I n August 1990, the subtenant on the subl ease of the
Pat erson Lease defaulted on its rental obligation, and rental

paynments to the | andlord ceased. The landlord of the Paterson



Lease made a demand on Continental for full paynment on the
obligations owed on the remai nder of the |ease, which Continental
pai d.

On Novenber 14, 1990, Continental brought suit against,
anong ot hers, debtor, the Al points Defendants and the Quadrelle
Defendants in the Superior Court of the State of New Jersey (“the
New Jersey litigation”). The conplaint in the New Jersey
l[itigation alleged in the first count that Allpoints, WAAC and
Pl ace defaulted on the rent on the Paterson Lease and shoul d be
held liable “for any past, present and future damages suffered by
Continental” as a result of such default. (D.1. 54, Ex. A) In
t he second count, Continental all eged:

10. Defendants Lang, Wndell, Lichter,
Bopp, Zorn, Allpoints Warehousi ng Co.,
Quadrelle, Realty Services . . . acting
individually, jointly or in concert, have
mani pul ated the affairs of All points,

War ehouse and Pl ace in such a manner as to
| eave one or nore of themw th insufficient
capital to pay it or their just debts as

t hey occur, thus rendering one or nore of

t hem i nsol vent .

11. The defendants nentioned in paragraph 10
above may have, have, or will cause or permt
fraudul ent transfers, conversion, and have
breached the fiduciary duties owed to one or
nore of the group conprised of Allpoints,

War ehouse and Pl ace, and have ot herw se breached
their fiduciary duties owed to the creditors

and guarantors, e.g., [Continental Holdings,
Inc.,], of the group.

(D.1. 54, Ex. A

I n Decenber 1990, the Wlentz firmwas asked by Gerald



Wendel to defend the |awsuit on behalf of Allpoints and the
Al | points Defendants. The Wlentz firm accepted the engagenent
and, over the course of the follow ng year, succeeded in having
the conplaint dism ssed as to the Al points Defendants for |ack
of personal jurisdiction. (D. 1. 54, Exs. B, C, D) Continental
continued its suit against Allpoints, which was served with
process in April 1992, after the Allpoints Defendants had been
dism ssed.® On March 21, 1994, judgnent was entered in favor of
Continental against Allpoints in the amount of $1, 826, 888. 16.

On July 20, 1994, Continental commenced an involuntary
Chapter 7 proceedi ng agai nst debtor. Continental is the sole
unpaid creditor of record in the bankruptcy proceeding.
Plaintiff was appointed as Trustee on January 24, 1997. The
Trustee was given the authority to retain as special counsel the
sanme law firmthat represented Continental in the New Jersey
litigation. The instant litigation was conmmenced by plaintiff on
Decenber 4, 1998.

The conplaint filed by plaintiff sets forth 12 counts
agai nst the Allpoints and Quadrell e Defendants. The conpl aint
asserts that these defendants breached various duties by engaging
in an alleged schene to unlawful ly render debtor insolvent by

virtue of the 1990 Transactions in order to harmdebtor’s only

At this sane tine, the Al points Defendants were engaged in
litigation against Continental in Florida. Continental, however,
did not pursue its clains against these defendants in any forum
until it sought debtor’s involuntary bankruptcy.
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creditor, Continental. The conplaint, in count thirteen, alleges
that the Wlentz firmviolated its duty of loyalty, its inplied
duty of due care and its fiduciary duties to the debtor because
the “firmis true loyalties were at all tines to the defalcating
principals, whomthe Wlentz firmcontinued to represent despite
the clear, material adversity of interest between the defal cating
principals and the [debtor].” (D.I. 1)
[11. STANDARD OF REVI EW

A court shall grant summary judgnment only if “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). The noving party bears the burden of
provi ng that no genuine issue of material fact exists. See

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

586 n. 10 (1986). “Facts that could alter the outcone are
"material,' and disputes are 'genuine' if evidence exists from
whi ch a rational person could conclude that the position of the
person with the burden of proof on the disputed issue is

correct.” Horowitz v. Fed. Kenper Life Assurance Co., 57 F.3d

300, 302 n.1 (3d Gr. 1995) (internal citations omtted). |If the
nmovi ng party has denonstrated an absence of material fact, the

nonnovi ng party then “nust cone forward with 'specific facts



showi ng that there is a genuine issue for trial.'” Mtsushita,

475 U. S. at 587 (quoting Fed. R Cv. P. 56(e)). The court wll
“view the underlying facts and all reasonabl e inferences
therefromin the |ight nost favorable to the party opposing the

notion.” Pa. Coal Ass'n v. Babbitt, 63 F.3d 231, 236 (3d G

1995). The nere existence of sonme evidence in support of the
nonnovi ng party, however, wll not be sufficient for denial of a
nmotion for summary judgnent; there nust be enough evidence to
enable a jury reasonably to find for the nonnoving party on that

i ssue. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986). If the nonnoving party fails to make a sufficient
showi ng on an essential elenent of its case with respect to which

it has the burden of proof, the noving party is entitled to

judgnent as a matter of law. See Celotex Corp. v. Catrett, 477
U S. 317, 322 (1986).
V. DI SCUSSI ON

A. Statute of Limtations

The All points and Quadrel |l e Defendants assert that the
lawsuit is barred by the applicabl e Del aware statute of
l[imtations, 10 Del. C. 8§ 8106, which provides for a three-year
[imtations period. Mre specifically, the noving defendants
contend that all of plaintiff’s clains accrued prior to July 20,
1991, three years prior to the petition date of July 20, 1994.

11 U S.C. § 108(a). Plaintiff disagrees, arguing that defendants



are not entitled to the protection of the statute of limtations
as a matter of |aw, based upon the reasoning of the Del aware

Suprenme Court in Bovay v. HM Byllesby & Co., 38 A 2d 808 (Del

1944). The court concl udes, however, that plaintiff’s reliance
on Bovay is msplaced and that the statute of limtations is
applicable to the facts of this case.

At the outset, it is inportant to note that Bovay
stands for the rather unremarkabl e proposition that a court in
equity “will follow the statute of limtations, unless unusual or
extraordinary circunstances render its application inequitable in
a particular case.” 1d. at 814 (enphasis added). The Del aware
Suprene Court went on to exam ne cases where the statute of
limtations was held not to apply because of fraud and/or
conceal ment on the part of the fiduciary defendants. Although it
is not clear fromthe Suprenme Court’s opinion, the facts as
descri bed by the Court of Chancery indicate that “Bovay, though
one of the conplainants in the action, is nerely acting in a
representative capacity; and conceding that he knew all of the
facts at a nmuch earlier date, his know edge could not be inputed

to creditors.” Bovay v. HM Byllesby & Co., 22 A 2d 138, 143

(Del. Ch. 1941) (enphasis added). Applying the principles therein
stated to these facts, the Del aware Suprene Court found

that the bare plea of the statute of

[imtations without nore, was wholly

insufficient in law as a defense to the
charges of the conplaint . . . . The
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def endants[, however,] may be able to
show t hat their conduct was not such as

to deprive themof the protection of the
statute. Accordingly, by proper pleadings,
they may set up the bar of the statute in
connection wth such explanatory or

excul patory facts and circunstances as W ||
serve to except themfromthe reach of the
principles here stated.

Bovay, 38 A 2d at 821.
The next significant discussion of the issue at hand is

i n anot her Del aware Suprene Court decision, Bokat v. Getty Q|

Co., 262 A 2d 246 (Del. 1970). Bokat was a derivative action in
which the plaintiff stockholder alleged unfair self-dealing on
the part of the defendant successor corporation. Despite
al l egations of fraud and conceal nent, the Del aware Suprene Court
di stingui shed Bovay on its facts and held that the three-year
statute of limtations began to run against the plaintiff when
she knew or had reason to know the facts alleged to give rise to
the wong. See, id. at 251.

The Court of Chancery of the State of Del aware

continues to follow this reasoning. |In Kahn v. Seaboard Corp.

625 A.2d 269 (Del. Ch. 1993), then Chancellor Allen analyzed the
hi story of the application of the statute of limtations where a
fiduciary is charged with wongful self-dealing. He recognized
that such circunmstances as fraudul ent conceal nrent and fraud may
toll the running of the statute. Nevertheless, he went on to
ratify “the soundness of the principle that the statute of
l[imtations applies, but is tolled in derivative actions charging

9



actionabl e self-dealing, until the sharehol ders knew or had
reason to know of the facts constituting the alleged wong.” 1d.
at 276 (enphasi s added).

There is no Del aware case law to the contrary. See,

e.qg., Boeing Co. v. Shrontz, No. 11273, 1992 WL 81228, at *2-3

(Del. Ch. April 20, 1992); In re Maxxam No. 12111, 1995 Del. Ch.

LEXIS 73, at *19029 (Del. Ch. June 21, 1995); G ncinnati Bel

Cellular Sys. Co. v. Aneritech Mbile Phone Serv. of Cincinnati,

| nc., No. 13389, 1996 W. 506906, at *15-17 (Del. Ch. Sept. 3,

1996); WIlmngton Trust Co. v. Price, 692 A 2d 416, 1997 W

80069, at *1 (Del. 1997).

Appl ying the above principles to the undisputed facts
of record, it is clear that all parties in interest, including
but not limted to the debtor, Continental, and the All points and
Quadrel | e Defendants, knew or should have known about the facts
constituting the alleged wongs no |ater than Novenber 14, 1990,
when Continental brought suit in New Jersey against the debtor
and the Allpoints and Quadrell e Defendants, alleging wongs based
upon the sane facts, that is, the 1990 Transactions.* Because

the conplaint at bar is prem sed on the 1990 Transacti ons and

“Al t hough plaintiff at bar knows nore about the 1990
Transactions in this proceeding than Continental did when it
filed the New Jersey litigation in Novenber 1990, nevert hel ess,
Continental’s know edge in Novenber 1990 was | egally sufficient
to all ege fraud agai nst these defendants and, therefore, nust be
deened sufficient for statute of limtations purposes.

10



every party knew about said transactions® nore than three years
before the petition date, plaintiff’s suit is barred by the
three-year statute of limtations of 10 Del. C § 8106.
Therefore, the nmotions for sunmary judgnment filed by the
Al'l points and Quadrell e Defendants shall be granted.?®

B. Legal Mal practice

A cause of action under Del aware | aw for attorney
mal practice requires three elenents: 1) enploynment of the
attorney; 2) that attorney’ s neglect of a reasonable duty; and 3)
such negligence proximately causes loss to the client. See,

David B. Lilly Conpany, Inc. v. Fisher, 18 F. 3d 1112, 1120 (3d

Cr. 1994). According to plaintiff, New Jersey lawis not in

conflict on this point. See, Pius X House of Retreats v. D ocese

SUnli ke the facts in Bovay, where at |least the creditors of
the estate were w thout know edge.

5The court notes in this regard that if the statute of
l[imtations were held not to apply, the court would instead apply
the equitable doctrine of |laches. Gven the equities of this
case, the court would not allow the case to proceed.
Specifically, Continental, the sole creditor of debtor’s estate,
is the party that brought suit against the debtor, obtained a
j udgnent agai nst the debtor, and instituted involuntary
bankr upt cy proceedi ngs agai nst the debtor, all in order to
collect on its judgnent by bringing suit against the defendants
at bar, defendants who had been sued but who were not pursued to
j udgnment by Continental back in 1990. If this indeed is a
situation where equity should rule the day, the equities indicate
to this judicial officer that the instant lawsuit is an abuse of
t he bankruptcy system and shoul d not be permitted to proceed nore
than a decade after the transactions in dispute occurred. Wile
respectful of the corporate entity, it is, after all, a |egal
fiction which cannot be used to give renewed life to the stale
rights of third parties.

11



of Candem 443 A 2d 1052, 1061 (N.J. 1982).
Plaintiff at bar asserts that the Wlentz firm
commtted | egal mal practice based upon the follow ng “scenario”:

Al |l points, through Lang, Lichter and Wendel,
engages Wlentz in connection with the New
Jersey litigation. Wlentz is paid with funds
stolen fromAl |l points by the insiders. Upon
consultation wwth its clients, and review of
applicable facts and | aw, Wl entz concl udes
that: 1) Allpoints has no valid defense to
[Continental ’s] claim 2) the insiders have

| ooted the corporation of all of its assets;

3) Allpoints is insolvent; 4) [Continental] has
valid clainms against the insiders for their

| ooting; 5) [Continental] can place Allpoints
i nto bankruptcy and, thereafter, the Trustee
can pursue clains against the insiders.

Havi ng reached these conclusions, Wlentz
had an ethical obligation to forcefully present
this information to the Board of All points, that
is, to Lang, Lichter and Wendel, and attenpt
to persuade themto change course. Since al
the assets |ooted fromAllpoints or the proceeds
of those assets remai ned under the control of
Lichter and Wendel, they could easily have
returned Allpoints to the status gquo ante. At
that point, Allpoints would have paid its
landl ord in New Jersey as nmuch as it could, given
its financial ability. Lang, Lichter and Wendel
woul d have had no personal liability whatsoever
to the landlord or to [Continental]. Years of
l[itigation in the New Jersey courts and in this
court would have been avoi ded, at enornous savi ngs
to All points and Lang, Lichter and Wendel .

(D.1. 66 at 18-19) (enphasi s added).

Clearly plaintiff’s mal practice claimis based upon the
al l egati ons of wongdoi ng asserted against the Al points
Def endants, allegations which were not addressed by the New

Jersey courts and which are barred in this litigation by the
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statute of limtations. The question for the court is whether
the Wlentz firmshould be held account abl e under these
circunstances. The court concludes that it should not.

The Del aware Suprene Court, in Thonpson v. D Angel o,

320 A 2d 729, 734 (Del. 1974), has declared it to be “the | aw
that a mal practice action agai nst an attorney cannot be
established in the absence of a show ng that his wongful conduct
has deprived his client of sonething to which he would otherw se

have been entitled” (citing Pusey v. Reed, 258 A 2d 460 (Del.

Super. 1969)). In Pusey, the court explained that

aclient claimng that his attorney was
negligent in connection with litigation has
the burden of proving that danmages resulted,
this burden involving, usually, the difficult
task of denonstrating that, but for the
negl i gence conpl ai ned of, the client would
have been successful in the prosecution or
defense of the action in question.

ld. at 461. Thus, for instance, a plaintiff is entitled to
recover on a |legal malpractice claim*“only if he would have won

t he underlying nedical malpractice claim” Kennedy v. Twer, 1986

W 9032, at *1 (Del. Super. August 5, 1986).

Plaintiff trustee does not have a justiciable cause of
action against the Al points Defendants based upon their alleged
wrongdoing in 1990. Therefore, plaintiff cannot denonstrate
that, “but for the negligence conplained of, the client would
have been successful in the prosecution or defense of the action

in question.” Pusey, 258 A . 2d at 461. The notion for sunmary
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judgnent filed by the Wlentz firm therefore, shall be granted.
V. CONCLUSI ON

For the reasons stated, the notions for sunmary
judgnent filed by the defendants shall be granted. An

appropriate order shall issue.
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